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"To establish connivance it is requisite, not that a party conniving
should be actually an accessory before the fact, so as to have taken
any active measure to bring about the result of adultery, but that he
should be cognizant that such a result would follow from certain
transaction that he approved of and consented to".l7 The mere fact
that the husband, on being informed by the police that his wife had
been discovered at a certain place, expressed his unwillingness to
take her back on the ground that she had lost her religion, was not
evidence of the husband having connived at her living a life of adultery
with the accused.18
(5)     Such sexual intercourse not amounting to the offence
of rape:
In rape the consent of the woman is wanting. Under this
section, the offence is committed even though the woman is a
consenting party. In rape the woman may be a married woman or
not, under this section the woman must be the wife of another man.
Rape may be committed even by a husband when the wife is under
fifteen years of age.
Adultery being an act which requires the consent of both the
parties, it appears that for a man to be guilty of an attempt, it is not
sufficient that he was found in a place in which adultery might have
been committed and that he was minded to commit it.19 Where a
married woman went to visit a man, but before adultery
was committed, she was taken away by her husband, it was held
that the man could not be convicted of an attempt to commit
adultery.20
(6)     Validity of section :
The validity of Section 497 I.P.C. was challenged
on constitutional grounds in the famous case of
17.     Glennie v. Glennie, (1862) 32 LJ (P.M.&A.) 17,20.
18.     Mm/r,(1925)24 ALJ 155,27 Crl.LJ 101, (1926) AIR (A) 189.
19.     Basava Chary, (\ 889) 1 Weir 569.
20.     Gulam Mohammad, (1879) P.R.No. 13 of 1879.